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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  730, 731, 732,  733  and 
736 

Submission  of  State  Programs, 
Procedures  and  Criteria  for  Approval 
or  Disapproval  of  Program 
Submissions,  Maintenance  of  State 
Programs,  Procedures  for  Substituting 
Federal  Enforcement  of  State 
Programs,  and  for  Establishing  a 
Federal  Program  in  a  State 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Proposed  rules. 

SUMMARY:  The  Office  of  Surface  Mining 
is  proposing  to  amend  30  CFR  Parts  730, 
731,  732,  733  and  736,  which  set  forth  the 
procedures  for  the  submission,  review, 
approval  or  disapproval,  and 
maintenance  of  State  programs,  for 
substituting  Federal  enforcement  of 
State  programs  and  for  establishing  a 
Federal  program  in  a  State. 

OSM  has  drafted  these  revisions  in 
response  to  both  the  Secretary’s  goal  of 
removing  burdensome  or  counter¬ 
productive  regulations  and  comments 
from  the  States  and  the  general  public. 
DATES:  Comments  must  be  received  by 
January  18, 1982,  not  later  than  5:00  p.m.. 
at  the'address  listed  below.  A  public 
hearing  on  the  proposed  amendments 
will  be  held  on  January  5, 1982  at  9:30 
a.m.  Representatives  of  OSM  will  be 
available  to  meet  with  interested 
persons  upon  request  until  January  18, 
1982.  Persons  wishing  to  testify  at  the 
hearing  should  contact  the  person  listed 
below  under  “FOR  FURTHER 
INFORMATION  CONTACT." 
ADDRESSES:  Written  comments  must  be 
mailed  or  hand-delivered  to: 
Administrative  Record  (SPA-03),  Office 
of  Surface  Mining,  U.S.  Department  of 
the  Interior,  Room  153,  South  Interior 
Building,  1951  Constitution  Avenue 
N.W.,  Washington,  D.C.  20240. 

The  public  hearing  will  be  held  in  the 
main  auditorium,  Department  of  the 
Interior,  18th  and  C  Streets  N.W., 
Washington,  D.C.  20240.  A  transcript  of 
the  public  hearing,  all  written  comments 
received,  summaries  of  meetings  with 
representatives  of  OSM,  and  other 
documents  constituting  the 
administrative  record  on  the  proposed 
amendments  will  be  made  available  for 
public  review  during  regular  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carl  C.  Close,  Acting  Assistant  Director, 


Program  Operations  and  Inspection, 
Office  of  Surface  Mining,  1951 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20240,  Telephone:  (202)  343-4225. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Hearing 

A  public  hearing  on  these  proposed 
amendments  will  be  held  at  9:30  a.m.  on 
January  5, 1982  in  the  main  auditorium, 
Department  of  the  Interior,  18th  and  C 
Streets,  N.W.,  Washington,  D.C.  20240. 

Individual  testimony  at  this  hearing 
will  be  limited  to  15  minutes.  The 
hearing  will  be  transcribed.  Filing  of  a 
written  statement  at  the  time  of  giving 
oral  testimony  would  be  helpful  to  the 
panel  and  would  facilitate  the  job  of  the 
court  reporter.  Submission  of  written 
statements  in  advance  of  the  hearing 
would  greatly  assist  OSM  officials  by 
providing  them  an  opportunity  to 
consider  appropriate  questions  which 
could  be  asked  for  clarification  or  to 
request  more  specific  information  from 
the  person  testifying.  Persons  wishing  to 
testify  or  submit  statements  in  advance 
should  contact  Mr.  Carl  C.  Close  at  the 
address  or  phone  number  indicated 
above. 

The  public  hearing  will  continue  until 
all  persons  scheduled  to  speak  have 
been  heard.  Persons  in  the  audience 
who  have  not  beqn  scheduled  to  speak 
and  wish  to  do  so  will  be  heard 
following  the  scheduled  speakers.  The 
hearing  will  end  after  all  persons 
present  in  the  audience  who  wish  to 
speak  have  been  heard.  Persons  not 
scheduled  to  testify,  but  wishing  to  do 
so,  assume  the  risk  of  having  the  public 
hearing  adjourned  unless  they  are 
present  in  the  audience  at  the  time  all 
scheduled  speakers  have  been  heard. 

II.  Background 

The  Secretary  of  the  Interior  has 
decided  to  review  all  regulations 
promulgated  by  the  Department  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  30  U.S.C.  1201 
et  seq.  (the  Act).  The  Secretary  believes 
that  fundamental  changes  in  these 
regulations  may  be  necessary.  He 
intends  to  administer  the  Act  in  a 
manner  that  does  not  unnecessarily 
restrict  coal  development  or  improperly 
intrude  on  the  role  of  the  States.  This 
approach  will  reflect  the  potentially 
competing  mandates  of  the  Act  which 
require  the  Secretary  (1)  to  establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining  (section 
102(a));  (2)  to  recognize  that  the  primary 
governmental  responsibility  for 
developing,  authorizing,  issuing  and 
enforcing  regulations  for  surface  coal 
mining  and  reclamation  operations 


should  rest  with  the  States  (section 
101(f));  and  (3)  to  assure  that  coal 
supplies  are  adequate  to  meet  the 
Nation’s  requirements  (section  102(f)). 

One  area  of  the  Secretary’s  concern  is 
the  process  of  approving  State 
regulatory  programs  under  section  503  of 
the  Act  and  implementing  Federal 
regulatory  programs  under  section  504 
for  those  States  not  wishing  to  assume 
jurisdiction  or  whose  programs  have  not 
been  approved. 

To  implement  the  provisions  of 
sections  503  and  504  and  to  insure  a 
balance  amoqg  the  competing  mandates 
of  the  Act,  the  Secretary  promulgated 
Parts  730-736  in  the  permanent 
regulatory  program  (44  FR 15323-15332, 
March  13, 1979).  Under  the  current 
regulations  a  State  must  submit  its 
proposed  permanent  program  to  OSM 
under  procedures  contained  in  30  CFR 
Part  731  to  assume  primary  jurisdiction 
under  the  Act  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  on  non-Federal  and  non- 
Indian  lands  within  its  borders.  OSM 
reviews  the  proposal  and  recommends 
approval  or  disapproval  to  the  Secretary 
of  the  Interior  of  each  State  program 
according  to  procedures  contained  in  30 
CFR  Part  732.  Part  733  establishes 
requirements  for  the  maintenance  of 
approved  State  programs  and 
procedures  for  substituting  Federal 
enforcement  of  State  programs  and 
withdrawing  approval  of  State 
programs.  Part  736  establishes  standards 
and  procedures  for  the  promulgation, 
implementation,  and  administration  of  a 
Federal  program  for  a  State. 

III.  Proposed  Changes 

The  proposed  amendments  to  Parts 
730-736  are  designed  to  streamline  the 
regulations,  remove  burdensome  or 
counter-productive  requirements,  and 
provide  greater  editorial  clarity.  One 
change  made  throughout  these  proposed 
regulations  would  substitute  the  words 
“Director"  or  “Office”  for  “Regional 
Director”  or  “Regional  Office”  wherever 
appropriate  to  reflect  the  restructuring 
of  the  OSM  organization  ordered  by  the 
Secretary  on  May  20, 1981.  In  addition, 
the  Secretary  proposes  to  revise  the 
following  rules  in  the  ways  discussed 
below. 

Part  730 — General  Requirements 

1.  Section  730.2  Objectives. 

Section  730.2  is  proposed  to  be 
deleted  in  its  entirety  for  editorial 
clarity.  This  section  contains  no 
substantive  requirements  and  is  merely 
explanatory  of  requirements  which 
follow.  In  an  effort  to  streamline  the 
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Chapter,  this  section  and  other  similar 
ones  are  proposed  to  be  deleted. 

2.  Section  730.4  Responsibilities. 

Section  730.4  is  proposed  to  be 

deleted  in  its  entirely  for  editorial 
clarity.  The  rationale  for  this  proposed 
change  is  the  same  as  that  provided  in 
the  preceding  discussion  of  §  730.2. 

3.  Section  730.5  Definitions. 

Section  730.5(b)  has  been  amended  in 

a  separate  rulemaking  action.  46  FR 
53376-53384  (October  28, 1981).  The 
amendment  makes  clear  that  the  States 
are  not  required  to  parallel  all 
applicable  provisions  of  the  Secretary’s 
regulations.  Under  the  amendment,  the 
State  laws  and  regulations  included  in  a 
State  program  have  to  be  as  effective  as 
the  Secretary’s  regulations  in  meeting 
the  requirements  of  the  Act. 

4 .  Section  730. 1 1  Inconsistent  and 
more  stringent  State  laws  and 
regulations. 

Three  amendments  are  proposed  to 
§  730.11(a),  which  requires  the  Director 
to  publish  in  the  Federal  Register  any 
State  law  or  regulation  determined  to  be 
inconsistent  with  the  Act  or  the 
provisions  of  30  CFR  Chapter  VII.  The 
first  proposed  amendment  is  necessary 
to  make  §  730.11(a)  consistent  with  the 
change  to  §  730.5(b)  (See  discussion 
above  at  §  730.5).  The  proposed  change 
to  §  730.11(a)  would  have  the  effect  of 
paralleling  §  730.5(a)  and  730.5(b). 
Sections  730.5(a)  and  (b)  define  the 
terms  “consistent  with”  and  “in 
accordance  with"  such  that  with  regard 
to  the  Act,  the  State  laws  and 
regulations  must  be  no  less  stringent 
than,  meet  the  requirements  of  and 
include  all  applicable  provisions  of  the 
Act.  As  recently  amended,  §  730.5(b) 
provides  that  with  regard  to  the 
Secretary’s  regulations,  the  State  laws 
and  regulations  must  be  no  less  effective 
than  the  Secretary’s  regulations  in 
meeting  the  requirements  of  the  Act. 
Thus,  the  term  “no  less  stringent”  is  no 
longer  the  standard  for  the  Secretary’s 
regulations  and  would  be  replaced  in  / 
§  730.11(a)  with  the  term  “inconsistent 
with,”  which  applies  the  “no  less 
effective  than"  standard.  The  proposed 
amendment  would  incorporate  in  the 
regulation  the  term  used  in  section 
505(a)  of  the  Act,  “inconsistent  with.” 
Under  proposed  §  730.11(a),  no  State 
law  or  regulation  would  be  superseded 
by  any  provision  of  the  Act  or  the 
Secretary’s  regulations,  except  to  the 
extent  that  the  State  law  or  regulation  is 
inconsistent  with  the  requirements  of 
the  Act  or  Chapter  VII  of  30  CFR. 

The  second  proposed  amendment  to 
§  730.11(a)  would  require  the  Director  to 
provide  an  opportunity  for  comments  by 
interested  parties  prior  to  a  final 
determination  to  set  aside  as 


inconsistent  any  State  law  or  regulation. 
This  would  provide  early  notice  to  the 
State  and  afford  the  State  an 
opportunity  to  respond  before  any  final 
decision  by  the  Director  that  the  State 
law  or  regulation  must  be  set  aside  as 
inconsistent.  A  further  change  would 
delete  the  requirement  that  the  Director 
make  his  determination  with  the 
concurrence  of  the  Solicitor.  The 
Solicitor  will  provide  legal  advice  on 
any  such  action. 

Under  the  third  proposed  amendment 
to  §  730.11(a),  the  Director  could  publish 
either  the  complete  text  or  a  summary  of 
the  State  law  or  regulation,  rather  than 
the  complete  text  as  presently  required. 
This  change  is  being  proposed  in  order 
to  provide  a  less  costly  alternative  for 
the  Director  to  use  when  notifying  the 
public  of  an  inconsistent  State  law  or 
regulation.  When  the  material  to  be 
printed  is  brief,  the  Director  intends  to 
include  the  complete  text  in  the  Federal 
Register  notice.  In  cases  where  the 
material  is  voluminous,  the  Director 
would  publish  a  summary  of  the  State 
law  or  regulation  in  the  Federal  Register 
and  indicate  where  copies  of  the 
complete  text  will  be  available  for 
inspection  and  how  copies  of  it  may  be 
obtained  free  of  charge. 

This  proposed  amendment  would 
provide  a  more  efficient  alternative  for 
handling  voluminous  materials.  This 
proposed  amendment  would  ensure  that 
the  Director  will  provide  adequate 
public  notice  in  the  most  cost  effective 
manner  available. 

Part  731 — Submission  of  State  Programs 

5 .  Section  31.11  Eligibility. 

Section  731.11  is  proposed  to  be 

deleted  in  its  entirety  for  editorial 
clarity.  The  rationale  for  this  proposed 
change  is  the  same  as  that  provided 
under  the  preceding  discussion  of 
§  730.2. 

6.  Section  731.12  Submission  of 
State  programs. 

Section  731.12  is  proposed  to  be 
amended  to  eliminate  any  reference  to 
dates  by  which  a  State  shall  submit  a 
State  program.  These  dates  are  largely 
of  historical  interest  as  all  those  States 
wishing  to  regulate  surface  coal  mining 
have  already  submitted  programs  or  are 
preparing  to  do  so.  All  of  the 
requirements  of  §731.12  would  be 
consolidated  into  a  single  paragraph. 

Section  731.12(b)  was  recently 
amended  in  a  separate  rulemaking 
action  (46  FR  50018-50019,  October  8, 
1981)  to  provide  that  a  State  which  has 
not  received  approval  of  its  State 
program  by  a  final  decision  of  the 
Secretary  may  submit  a  State  program 
at  any  time,  if  (1)  the  State  program  is 
finally  disapproved,  or  (2)  a  Federal 


program  has  been  implemented,  or  (3) 
there  have  been  no  surface  mining 
operations,  but  exploration  or  mining  is 
anticipated,  or  (4)  the  State  program  has 
been  enjoined. 

Section  731.12(b)  is  proposed  to  be 
amended  further  to  make  it  clear  that  a 
State  may  submit  a  proposed  program  at 
any  time.  As  discussed  in  the  preamble 
to  the  October  8  final  rules,  §  732.14  is 
based  in  part  on  the  express  language  of 
section  504(e)  of  the  Act,  which  provides 
that  a  “State  which  has  failed  to  obtain 
approval  of  a  State  program  prior  to 
implementation  of  a  Federal  program 
may  submit  a  State  program  at  any  time 
after  such  implementation  ”  (emphasis 
added).  As  the  preamble  to  die  October 
8  final  rule  concluded,  however,  the 
Secretary  interprets  the  language  in 
section  504(e)  to  be  permissive  in  that  it 
states  that  a  State  may  submit  a  new 
program  after  the  Federal  program  is 
implemented.  The  legislative  history 
reveals  that  this  provision  was  simply 
intended  to  ensure  that  a  State  would 
not  be  precluded  from  submitting  a 
program  because  a  Federal  program  had 
been  implemented.  See  H.  Rep.  No.  94- 
896,  94th  Cong.,  2d  Sess.  35  (1976);  H. 
Rep.  No.  94-1445, 94th  Ceng.,  2d  Sess. 

39, 112  (1976);  H.  Rep.  No.  94-45,  94th 
Cong.,  1st  Sess.  80  (1975). 

The  purpose  of  allowing  a  State  to 
resubmit  at  any  time  is  to  address  a 
situation  in  which,  although  a  State 
program  has  been  disapproved,  much  of 
the  original  program  submission  was 
approved  or  is  approvable  and  could  be 
resubmitted  in  less  time  than  would  be 
needed  to  develop  and  implement  a 
Federal  program  for  that  State.  The 
Secretary  believes  that  Section  504(e) 
was  intended  to  provide  that  the 
permanent  program  be  implemented  in  a 
timely  manner  and  that  the  October  8 
amendments  can  ensure,  in  some  cases, 
earlier  implementation  of  the  permanent 
program  in  a  given  State.  Allowing  a 
State  to  resubmit  its  program  before  a 
Federal  program  is  implemented, 
particularly  if  much  of  the  State  program 
was  approved  earlier,  could  result  in  a 
shortened  rulemaking  period  and  an 
earlier  implementation  of  the  permanent 
regulatory  program  in  that  State.  A 
Federal  program,  by  contrast,  involves 
publishing  both  proposed  and  final  rules 
and  could  take  considerably  longer  to 
implement. 

The  Secretary  did  not  intend  by  those 
October  8  amendments  to  delay 
implementation  of  the  permanent 
regulatory  program.  There  are  eight 
States,  Alabama,  Illinois,  Indiana, 
Kentucky,  Ohio,  Pennsylvania, 
Tennessee  and  Virginia,  which  were  or 
are  enjoined  from  resubmitting  their 
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programs  under  section  503(d)  of  the 
Act.  Section  503(d)  provides  for  a  single 
maximum  period  of  one  year  during 
which  a  Federal  program  may  not  be 
imposed  in  a  State  enjoined  from  taking 
any  action  the  purpose  of  which  is  to 
prepare,  submit  or  enforce  a  State 
program.  At  the  end  of  one  year  or  when 
the  injunction  terminates,  whichever  is 
earlier,  either  a  State  or  a  Federal 
program  must  be  implemented.  As 
announced  in  the  Secretary’s  general 
policy  statements  of  August  26, 1981  f46 
FR  43041-43043)  and  November  2, 1981 
(46  FR  54495),  those  States  enjoined 
from  resubmitting  have  60  days  after  the 
date  the  injunction  is  lifted,  or  60  days 
after  the  one-year  anniversary  of  the 
date  the  injunction  was  initially  issued, 
whichever  is  earlier,  in  which  to 
resubmit.  Two  of  the  eight  States, 

Indiana  and  Virginia,  have  resubmitted 
their  programs  within  the  required  time 
period.  If  a  State  fails  to  resubmit  its 
program,  §  732.13(g)  requires  the 
Secretary  to  render  a  final  decision 
disapproving  the  initial  program 
submission  in  its  entirety 

The  States,  industry,  and  the  public 
should  clearly  understand  the 
consequences  if  a  State  chooses  not  to 
resubmit,  if  the  resubmitted  program  is 
disapproved  pursuant  to  §  732.13(f),  or  if 
an  injunction  extends  beyond  the  period 
stipulated  in  section  503(d)  of  the  Act. 
First,  under  section  502(f)  of  the  Act  and 
§  771.13(a)  of  the  permanent  program 
regulations,  the  interim  program 
continues  in  effect  until  a  Federal 
program  is  implemented  and  during  this 
period  no  new  permits  shall  be  issued 
by  the  State  whose  program  has  been 
disapproved.  Any  permits  issued  by 
such  a  State  would  not  be  in  compliance 
with  the  Act. 

Second,  the  Secretary  will  take 
immediate  action  to  develop  and 
implement  a  Federal  program  for  that 
State.  The  Secretary  is  committed  to  the 
timely  implementation  of  the  permanent 
regulatory  program  and  intends  to  use 
all  available  means  to  ensure  that  the 
intent  of  Congress  is  carried  out. 

7.  Section  731.13  Standards  and 
procedures  for  approval  of  alternatives 
to  provisions  of  the  regulations  of  this 
Chapter 

Section  731.13  was  deleted  under  a 
separate  rulemaking  action  (46  FR 
53376-53384,  October  28, 1981).  See 
preceding  discussion  under  §  730.5. 

8.  Section  731.14  Content 
requirements  for  program  submissions. 

30  CFR  731.14  establishes  content 
requirements  for  program  submissions. 
Existing  §  731.14(c)  requires  a  legal 
opinion  form  the  State  Attorney  General 
that  the  State  has  the  legal  authority  to 
administer  the  State  program  and 


regulate  surface  coal  mining  operations, 
including  a  section-by-section 
comparison  of  the  State’s  laws  and 
regulations  with  the  Act  and  the 
Secretary’s  regulations.  An  amendment 
is  proposed  to  separate  this  requirement 
into  two  subsections  so  that  the 
Attorney  General’s  opinion  would  not 
have  to  include  the  section-by-section 
comparison.  The  section-by-section 
comparison  is  essential  to  a  thorough 
understanding  of  the  State’s  program, 
but  it  is  a  time-consuming  task  that  need 
not  be  prepared  by  the  Attorney  General 
m  order  to  be  useful.  Under  this 
proposed  rule,  the  comparison  could  be 
prepared  by  the  State  regulatory 
authority  staff  or  other  entity  with 
greater  resources  and  a  comprehensive 
knowledge  of  the  program. 

A  further  amendment  to  30  CFR  731.14 
is  proposed  to  consolidate  all  the 
content  requirements  concerning  the 
structure  and  staffing  of  the  State 
regulatory  authority  The  amendment 
would  combine  the  requirements  of 
§  731.14  fe),  (i),  (j),  and  (k)  into  a  new 
§  731.14(e).  No  substantive  requirements 
would  be  affected.  The  amendment 
would,  eliminate  duplication  by  reducing 
the  number  of  Subsections  where  similar 
information  is  requested.  Existing 
§  731.14  (i),  (j),  and  (k)  would  be  deleted. 

Subsection  (g)  requires  narrative 
descriptions,  flow  charts  or  other 
appropriate  documents  indexed 
according  to  Sections  and  Subsections 
of  the  Act  and  sections  and  subsections 
of  30  CFR  Chapter  VII.  An  amendment  is 
proposed  to  eliminate  the  requirement  to 
have  the  narrative  descriptions  indexed 
according  to  Sections  and  Subsections  • 
of  the  Act  and  the  Chapter.  This 
requirement  did  not  prove  helpful  during 
the  initial  program  submissions  and  may 
be  an  unduly  burdensome  editorial 
requirement  on  the  States. 

A  change  is  proposed  to  30  CFR  731.14 

(g) (16)  to  make  it  consistent  with  the 
format  for  (g)  (1)  through  (15)  of  the 
required  State  program  systems  by 
eliminating  the  specific  language 
requiring  that  the  small  operator 
assistance  program  be  consistent  with 
30  CFR  Part  795.  This  change  would  be 
editorial,  not  substantive,  in  nature,  as 
the  requirement  is  stated  in 

§  732.15(b)(13). 

A  change  is  proposed  to  30  CFR 
731.14(h)  which  requires  statistical 
information  concerning  coal  exploration 
and  surface  coal  mining  operations  in 
the  State.  The  proposed  amendment 
would  eliminate  subsections  (h)(1)— 

(h) (8),  which  list  types  of  statistical 
information  which  may  be  included  in  a 
State’s  submission.  These  items  are 
suggestions  only  and  do  not  add 


anything  substantive  to  the  basic 
requirement  of  statistical  information. 

An  amendment  is  proposed  to 
combine  §  731.14(1)  and  631.14(m)  into  a 
new  §  741.14(i).  Subsections  (1)  and  (m) 
concern  budgetary  and  equipment 
requirements,  which  can  be 
consolidated  into  a  single  subsection. 

No  substantive  requirements  would  be 
changed.  Existing  §  731.14  (1)  and  (m) 
would  thus  be  deleted. 

An  amendment  is  proposed  to  §  731.14 
to  eliminate  Subsections  (n).  (o),  and  (p). 
These  Subsections  require,  respectively, 
information  concerning  special 
environmental  performance  standards,  a 
brief  description  of  other  programs 
administered  by  the  regulatory 
authority,  and  such  other  information  as 
the  Director  may  require.  Each  of  these 
information  requirements  duplicates 
information  which  is  already  or  can  be 
made  available  to  the  Office  under  other 
provisions  of  this  Chapter,  including 
proposed  §  731.14  (a),  (e)  and  (g). 

Part  732 — Procedures  and  Criteria  for 
Approval  or  Disapproval  of  State 
Program  Submissions 

9.  Section  732.4  Responsibility. 

Section  732.4  is  proposed  to  be 

deleted  mats  entirety  for  editorial 
clarity  The  rationale  for  this  proposed 
change  is  the  same  as  that  provided  in 
the  preceding  discussion  of  §  730.2. 

10.  Section  732.11  Review  by  the 
Regional  Director  Section  732.12  Notice 
and  public  hearing  requirements. 

Existing  §  732.11  Establishes  detailed 
procedures  for  receipt  and  review  of 
State  program  submissions  by  the 
Office.  Existing  §  732.12  establishes 
requirements  for  notice  and  public 
hearings  regarding  the  review  of  State 
programs.  These  procedures  have 
proven  to  be  very  detailed  and  possibly 
not  necessary  for  achieving  the 
requirement  of  section  503(b)(3)  of  the 
Act  to  provide  appropriate  procedures 
for  public  participation  in  the 
development  of  State  programs. 

The  existing  arrangement  calls  for  two 
separate  review  efforts  conducted  in 
series,  the  first  to  include  a  public 
meeting  (Section  732.11(a)(4),  the  second 
a  public  hearing  (Section  732.12(b)).  The 
first  review  is  limited  to  a  determination 
of  completeness  and  the  second  is 
directed  at  substantive  matters.  In 
practice,  the  first  review  has  probably 
not  been  worthwhile  and  in  most  cases 
was  in  fact  expanded  to  include 
substantive  matters.  The  arrangement 
was  confusing  to  OSM,  the  States  and 
the  public.  Under  the  regulations  being 
proposed  today,  the  separate 
completeness  review  and  first  public 
meeting  would  not  be  required.  Instead, 
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there  would  be  just  one  review  period 
for  both  completeness  and  substantive 
matters.  There  would  also  be  just  one 
required  public  hearing. 

The  existing  arrangement  provides  in 
§  732.12(b)(2)  that  if  enacted  laws  and 
regulations  are  not  submitted  as  part  of 
the  program  submission  on  or  before  the 
104th  day  from  the  date  of  submission, 
the  public  hearing  will  still  be  held,  but 
the  program  shall  be  disapproved 
pursuant  to  the  procedures  for  the 
Secretary's  initial  decision  in  30  CFR 
732.13. 

The  purpose  of  this  requirement  was 
to  force  States  to  enact  laws  and 
regulations  prior  to  the  Secretary’s 
decision  on  the  program  submission  in 
an  effort  to  allow  the  public  time  to 
review  and  comment  on  fully  enacted 
provisions.  The  arrangement  has  proved 
to  be  perhaps  unnecessarily  inflexible  at 
times.  Enactments  of  law  by  State 
legislatures  and  promulgation  of  rules 
by  State  administrators  are  variable  and 
sometimes  inflexible  processes.  The  rule 
being  proposed  today  would  provide  the 
flexibility  for  States  to  adopt  necessary 
provisions  within  established  State  time 
frames  without  the  need  to  call  special 
legislative  sessions  so  long  as  an 
opportunity  can  be  provided  to  the 
public  to  assure  meaningful  input. 

Under  the  proposed  arrangement, 
when  the  program  is  submitted,  draft 
State  laws  and  regulations  must  be 
submitted  in  the  form  in  which  they  are 
expected  to  become  final.  Should  it  be 
necessary  to  revise  the  State  laws  and 
regulations  during  the  public  comment 
period  or  before  the  Secretary’s 
decision,  OSM  would  give  notice  and 
provide  an  adequate  opportunity  for 
review  and  comment  on  the  revisions. 
The  length  of  time  provided  would  vary 
depending  on  the  extent  and  complexity 
of  the  changes.  State  laws  and 
regulations  would  be  enacted  prior  to  or 
simultaneously  with  program  approval. 

Existing  §§  732.11  and  732.12  are 
therefore  proposed  to  be  combined  into 
a  revised  §  732.11  which  would  be 
retitled  “Review  by  the  Director.” 

1 1 .  Section  732. 1 3  Decision  by  the 
Secretary. 

The  Office  published  in  the  Federal 
Register  on  October  1, 1980  (45  FR 
64961),  a  proposed  amendment  to 
Section  732.13(f),  which  contains 
procedures  for  the  submission  of  a 
revised  program  to  the  Secretary  within 
60  days  following  an  initial  disapproval. 
Existing  §  732.13(f)  requires,  by 
reference  to  the  procedures  of  §  732.12, 
that  a  resubmitted  State  program  must 
be  disapproved  if  the  State  fails  to 
submit  all  necessary  laws  and 
regulations  within  60  days  of  an  initial 


decision  disapproving  its  original 
program  submission. 

Experience  has  shown  that  such  a 
requirement  with  respect  to  program 
resubmissions  may  be  unnecessarily 
inflexible  in  that  its  limits  a  State’s 
ability  to  make  the  changes  in  its  laws 
and  regulations  identified  as  necessary 
during  Departmental  and  public  review 
of  its  program.  The  Secretary  believes 
that  it  may  be  appropriate  and 
beneficial  to  make  it  clear  that  States 
may  make  changes  in  their  laws  and 
regulations  after  resubmission  as  long  as 
there  is  an  adequate  opportunity  for 
public  comment. 

Accordingly,  the  Secretary  is 
proposing  to  amend  §  732.13(f),  by 
reference  to  §  732.11,  to  establish  the 
same  requirements  for  enactment  of 
laws  and  regulations  in  program 
resubmissions  as  are  proposed  today  for 
program  submissions.  (See  discussion 
above  under  §§  731.11  and  732.12.)  State 
laws  and  regulations  therefore  must  be 
enacted  by  the  date  of  program 
approval. 

By  proposing  this  approach,  the 
Secretary  is  rejecting  an  approach 
proposed  earlier.  On  October  1, 1980, 

§  732.13  was  proposed  to  be  amended 
by  adding  provisions  to  allow  enactment 
of  laws  and  regulations  up  until  the  date 
established  for  the  Secretary  to  make 
the  final  decision  on  a  State's  revised 
program,  provided  that  the  law  or 
regulation  is  submitted  to  the  Office  at 
least  fifteen  (15)  days  prior  to  that  date 
in  the  exact  form  in  which  it  has  been  or 
will  be  enacted  (45  FR  64961).  This 
proposed  amendment  is  not  being 
reproposed. 

A  further  change  to  §  732.13  for  the 
purpose  of  jp-eater  clarity  was  proposed 
on  October  1. 1980  (45  FR  64961),  to 
redesignate  as  a  separate  Section  the 
last  two  sentences  of  §  732.13(f)  relating 
to  announcement  and  effects  of  the 
Secretary’s  final  decision  on  a  State’s 
program  submission.  This  proposed 
amendment  is  being  reproposed  with 
these  two  sentences  becoming  new 
proposed  §  732.13(g).  Existing  subsection 

(g)  would  be  redesignated  as  subsection 

(h) . 

A  change  is  proposed  to  existing 
§  732.13(h)  (to  be  redesignated 
§  732.13(i))  which  provides  that  an 
approved  State  program  becomes 
effective  on  the  date  of  publication  of 
the  Secretary's  decision  in  the  Federal 
Register.  The  proposed  change  would 
.  allow  the  Secretary  to  specify  a  different 
effective  date.  Experience  has 
demonstrated  that  a  given  State  may 
request,  for  administrative  or  other 
reasons,  that  the  effective  date  not 
necessarily  coincide  with  publication  of 
the  Secretary’s  decision.  The  proposed 


change  would  allow  the  Secretary  to 
accommodate  a  State’s  request. 

Existing  $  732.13(i)  would  be 
redesignated  as  subsection  (j)  and 
would  be  amended  to  provide  that  there 
are  a  number  of  actions  available  should 
a  State  fail  to  correct  the  deficiencies  in 
its  conditionally  approved  State 
program  by  the  date  set  forth  in  the 
Secretary’s  decision.  The  existing  rule. 

§  732.13(i)(4),  provides  that  the 
conditionally  approved  program 
terminates  if  the  deficiencies  have  not 
been  corrected.  The  proposed 
amendment  would  provide  that  the 
Director  is  required  to  notify  the 
Secretary  and  take  specific  action  if  the 
deficiencies  are  not  corrected.  The 
Director’s  options  would  include:  (1) 
Immediate  withdrawal  of  approval  of  all 
or  part  of  the  State  program,  (2) 
immediate  direct  Federal  enforcement  of 
those  portions  of  the  State  program  the 
State  has  failed  to  implement,  (3) 
initiation  of  procedures  under  Parts  733 
and  736  to  withdraw  State  program 
approval  and  implement  a  Federal 
program,  or  (4)  any  combination  of  these 
actions.  The  Director’s  decision  on  what 
particular  action  or  set  of  actions  is 
required  would  be  made  based  upon  the 
seriousness  of  the  deficiencies  which 
remain  uncorrected,  the  State's  attitude 
and  demonstrated  intent  to  remedy  the 
problems,  and  an  evaluation  of  the  risks 
to  the  environment  and  public  health 
and  safety. 

12.  Section  732.14  Resubmission  of 
State  programs. 

Section  732.14  was  recently  amended 
in  a  separate  rulemaking  action  (46  FR 
50018-50019,  October  8, 1981)  as 
discussed  in  the  preamble  to  5  731.12(b). 
As  with  §  731.12(b),  the  Secretary  now 
proposes  to  amend  §  732.14  to  make  it 
clear  that  there  are  no  limitations  on 
when  a  program  may  be  submitted.  The 
rationale  for  this  amendment  and 
related  proposed  rule  changes  is 
provided  in  the  preceding  discussion  of 
§  731.12. 

1 3.  Section  732. 15  Criteria  for 
approval  of  State  programs. 

Section  732.15(b)(7)  requires  that  a 
State  provide  for  civil  and  criminal 
sanctions  for  violations  of  the  State  law 
or  regulations  in  accordance  with 
section  518  of  the  Act  and  consistent 
with  30  CFR  Part  845,  including  the  same 
or  similar  procedural  requirements.  The 
Secretary  does  not  believe  that  any 
change  in  the  wording  of  the  regulations 
is  necessary,  but  would  like  to  reiterate 
his  policy,  which  reflects  the  decision  of 
the  U.S.  District  Court  for  the  District  of 
Columbia.  This  policy  was  stated  in 
each  Federal  Register  notice  announcing 
the  Secretary’s  decision  on  a  State 
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program  decision  (See,  for  example,  45 
FR  79430-79451,  December  1, 1980),  and 
is  reprinted  here  for  the  convenience  of 
the  reader. 

On  February  26, 1980.  the  U.S.  District 
Court  for  the  District  of  Columbia  issued 
its  first  round  decision  in  the  litigation 
on  the  permanent  program  regulations 
[In  re:  Permanent  Surface  Mining 
Regulation  Litigation,  Civil  Action  No. 
79-1144).  In  that  decision,  the  court  held 
that  the  Secretary  could  not  require  a 
point  system  for  assessing  civil 
penalties.  On  May  16, 1980,  in  its  second 
round  decision,  the  court  answered  the 
Secretary’s  request  for  clarification 
regarding  the  round  one  decision 
remanding  the  penalty  point  system.  The 
court  stated  that  the  Secretary  may  not 
require  the  States  to  develop  a  system  to 
assess  penalties  at  least  as  stringent  as 
those  imposed  under  the  penalty  point 
system  set  forth  in  the  Federal 
regulations.  The  Secretary  has 
interpreted  the  court's  decision 
concerning  penalty  systems  in  such  a 
way  that  that  State  need  only  develop  a 
penalty  system  incorporating:  (1)  Four 
criteria  similar  to  those  in  Section  518(a) 
of  the  Act,  (2)  procedural  requirements 
similar  to  those  in  30  CFR  845.17  through 
845.20,  (3)  a  requirement  similar  to  that 
in  30  CFR  845.12  that  a  civil  penalty 
must  be  assessed  for  each  cessation 
order,  and  (4)  a  requirement  similar  to 
that  in  30  CFR  845.15(b)  that  a  minimum 
of  $750.00  per  day  be  assessed  for  all 
cessation  orders  issued  for  failure  to 
abate  a  violation. 

Section  732.15(b)(10)  requires  that 
State  programs  contain  provisions  for 
public  participation  “consistent  with  the 
public  participation  requirements  of  the 
Act  and  this  chapter.”  The  existing 
preamble  to  this  provision  states  that 
OSM  interprets  the  regulation  to  provide 
for  citizens’  suits  in  State  courts.  44  FR 
14965  (March  13, 1979);  see  44  FR  15297 
(March  13, 1979).  The  United  States 
District  Court  for  the  District  of 
Columbia  upheld  this  as  a  reasonable 
interpretation  of  the  Act.  In  re 
Permanent  Surface  Mining  Regulation 
Litigation,  Civ.  No.  79-1144  (D.D.C.  Feb. 
26, 1980),  slip  op.  at  11-13.  The  District 
Court's  ruling  is  now  on  appeal. 
Examination  of  this  issue  in  the  course 
of  litigation  has  led  OSM  to  question  the 
validity  of  its  existing  interpretation  of 
the  Act’s  public  participation 
requirements.  OSM  proposes  to  alter  its 
interpretation  of  §  732.15(b)(10)  so  that 
State  programs  need  not  provide  for 
citizens;  suits  in  State  courts,  and 
hereby  solicits  comment  on  this 
proposed  change. 

Additionally,  the  preamble  to 
§  723.15(b)(10)  explains  that  the 


regulation  is  intended  to  require  that 
citizens  have  the  right  to  accompanying 
State  inspectors  onto  the  mine  site  when 
the  inspection  is  a  result  of  a  citizen’s 
request.  44  FR  14965  (March  13, 1979); 
see  44  FR  15297  (March  13, 1979).  The 
United  States  District  Court  for  the 
District  of  Columbia  has  upheld  this 
interpretation  as  a  reasonable 
construction  of  the  Act.  In  re  Permanent 
Surface  Mining  Regulation  Litigation, 
supra,  slip  op.  at  13-14.  This  ruling  is 
now  on  appeal.  Examination  of  this 
issue  in  the  course  of  litigation  has  led 
OSM  to  question  the  validity  of  its 
existing  interpretation  of  this  issue. 
Accordingly,  OSM  proposes  to  delete 
the  requirement  that  State  programs 
contain  this  requirement,  and  hereby 
solicits  comment  on  this  proposed 
change. 

On  November  4, 1981,  OSM  published 
a  notice  in  the  Federal  Register  (46  FR 
54761-54762)  postponing  consideration 
of  a  petition  by  the  State  of  Colorado  to 
amend  30  CFR  840.15  by  deleting  the 
requirement  that  each  State  program 
provide  for  public  participation 
consistent  with  43  CFR  4.1294(b).  The 
regulations  at  43  CFR  Part  4  describe  the 
procedures  applicable  to  surface  coal 
mining  hearings  and  appeals. 
Specifically,  43  CFR  4.1294(b)  permits 
the  award  of  appropriate  costs  and 
expenses,  including  attorneys’  fees,  from 
OSM  to  any  person  other  than  a 
permittee  or  his  or  her  representative,  if 
the  person  initiates  or  participates  in 
any  proceeding  under  the  Act,  upon  a 
finding  that  the  person  made  a 
substantial  contribution  to  a  full  and  fair 
determination  of  the  issues.  30  CFR 
840.15  operates  to  make  this  provision  a 
requirement  of  each  State  program. 

In  the  November  4, 1981  Federal 
Register  notice,  OSM  determined  that  it 
would  make  sense  to  consider  this 
petition  as  part  of  the  overall  rule 
changes  to  30  CFR  Subchapter  L,  and  to 
solicit  public  comments  at  that  time. 
Proposed  amendments  to  Subchapter  L 
were  published  in  the  Federal  Register 
on  December  1, 1981.  A  more 
comprehensive  discussion  of  the  petition 
and  related  proposed  rule  changes  is 
contained  in  that  Federal  Register 
notice. 

Section  732.15(b)(14)  requires  that  a 
State  provide  protection  for  employees 
of  the  State  “*  *  *  regulatory  authority 
in  accordance  with  the  protection 
afforded  Federal  employees  under 
section  704  of  the  Act."  The  preamble  to 
the  permanent  program  rules  (44  FR 
14964,  March  13, 1979)  noted  the 
objections  of  several  commenters  that 
this  requirement  was  neither  justified 
under  the  Act  nor  specifically  required. 


Those  suggestions  were  not  accepted  at 
that  time  on  the  basis  that  section  503(a) 
of  the  Act  specifically  requires  that  the 
State  program  demonstrate  that  the 
State  has  the  capability  of  carrying  out 
the  provisions  of  the  Act  and  the  Act 
requires  certain  protections. 

Section  704  on  its  face  addresses  only 
Federal  employees.  Most  of  the  other 
provisions  of  the  Act,  for  example, 
sections  509,  514,  and  522(a),  address 
either  the  regulatory  authority  (which 
includes  State  regulatory  authorities)  or 
both  the  Federal  and  State  governments. 
Further,  section  704  does  not  fall  into 
any  of  the  categories  listed  in  section 
503(a)  (2)-(6)  as  requirements  for  State 
programs.  For  these  reasons,  the 
Secretary  believes  that  section  704  may 
be  a  requirement  which  Congress 
intended  to  impose  only  on  the  Federal 
government  and  not  on  the  States. 
Accordingly,  this  requirement  is 
proposed  to  be  deleted. 

Section  732.15(b)(15)  is  proposed  to  be 
amended  by  moving  the  requirement 
that  State  programs  provide  for 
administrative  review  of  State  program 
actions  to  §  732.15(b)(14).  Present 
§  732.15(b)(15)  would  be  further 
amended  to  provide  that  judicial  review 
of  State  program  actions  be  in 
accordance  with  State  law,  as  provided 
in  section  526(e)  of  the  Act.  After  careful 
review,  it  appears  that  section  526  may 
apply  to  decisions  of  the  Secretary, 
acting  as  a  Federal  officer.  By  contrast, 
section  526(e)  specifically  provides  that 
"Action  of  the  State  regulatory  authority 
pursuant  to  an  approved  State  program 
shall  be  subject  to  judicial  review  by  a 
court  of  competent  jurisdiction  in 
accordance  with  State  law*  *  *  ” 
(emphasis  added).  The  proposed  change 
would  clarify  that  the  Act  specifies  that 
judicial  review  within  approved  State 
programs  is  to  be  in  accordance  with 
State,  not  Federal,  law. 

However,  section  521(d)  of  the  Act 
requires  as  a  condition  of  approval  of 
any  State  program  that  its  “enforcement 
provisions  *  *  *  incorporate  sanctions 
no  less  stringent  than  those  set  forth  in 
this  Section,  and  shall  contain  the  same 
or  similar  procedural  requirements 
relating  thereto.”  The  standards  for 
judicial  review  of  any  Secretarial 
decision,  including  enforcement  actions, 
contain  several  provisions  which  may 
not  be  included  in  some  State  laws.  For 
instance,  temporary  relief  is  required 
under  section  526(c)  of  the  Act.  Section 
526(c)  differs  from  many  State  laws  on 
the  subject  of  temporary  relief  in  that 
section  526(c)  does  not  allow  temporary 
relief  in  any  case  .where  such  relief 
would  adversely  affect  public  health  or 
safety  or  cause  significant  imminent 
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environmental  harm  to  land,  air,  or 
water  resources.  Many  State  laws 
regarding  temporary  relief  provide  that 
public  health  and  safety  is  only  one 
factor  to  be  considered.  Consequently, 
there  may  be  circumstances  where, 
under  State  law,  the  granting  of 
temporary  relief  would  be  allowable 
even  though  it  would  adversely  affect 
public  health  and  safety  or  harm  the 
environment.  Such  a  result  may  appear 
to  be  inconsistent  with  the  requirement 
of  section  521(d)  of  the  Act  that  State 
programs  incorporate  enforcement 
sanctions  no  less  stringent  than  those  of 
the  Act.  Accordingly,  comments  are 
invited  on  the  legality  of  the  proposed 
amendment  and  alternatives  the 
Secretary  may  consider  in  promulgating 
a  final  rule. 

14.  Section  732.17  State  program 
amendments. 

Section  732.17  establishes  procedures 
for  amending  approved  State  programs 
whether  the  process  for  amendment  is 
initiated  by  the  State  regulatory 
authority  or  by  the  Director.  This 
Section  was  recently  revised  to 
streamline,  shorten  and  simplify  the 
State  program  amendment  process, 
partly  in  response  to  a  petition  from 
Governor  Ed  Herschler  of  Wyoming. 

The  rationale  for  those  revisions,  as 
explained  in  the  preamble  to  the  final 
rule,  is  incorporated  herein  by  reference 
to  the  extent  that  it  is  consistent  with 
the  changes  being  proposed  today.  See 
46  FR  7906-7909,  January  23, 1981. 

Further  changes  proposed  for  this 
Section  are  discussed  below. 

Section  732.17(f)  requires  the  State 
regulatory  authority  to  submit  a  written 
amendment  within  60  days  after 
notification  by  the  Director  that  an 
amendment  is  required.  This 
requirement  imposes  a  difficult 
administrative  burden  on  the  States 
because  it  does  not  take  into  account 
the  varied  legislative  and  regulatory 
procedures  which  individual  States  must 
follow,  nor  the  complexities  of  drafting 
amendments  of  broad  scope.  The 
proposed  change  to  §  732.17(f)  would 
allow  the  State  to  submit  either  a 
proposed  written  amendment  or,  in  the 
case  of  a  complex  or  lengthy 
amendment,  a  description  of  the 
amendment  to  be  proposed,  together 
with  a  timetable  for  enactment  that  is 
consistent  with  established 
administrative  or  legislative  procedures 
in  the  State.  The  Director  would  not 
make  decisions  on  amendments  based 
on  descriptions  alone;  there  would  be  an 
opportunity  under  §  732.17(f)(2)  for 
public  comment  on  the  actual  language 
of  any  amendment. 

Section  732.17(g)  provides  that 
whenever  the  State  wishes  to  initiate 


changes  to  the  approved  State  program, 
the  State  shall  submit  the  proposed 
changes  to  the  Director  for  approval  as 
an  amendment.  Several  States  have 
suggested  that  this  Section  be  amended 
to  provide  for  some  form  of  automatic 
approval  if  the  proposed  amendments 
involve  only  minor  changes  to  State 
programs  or  are  in  response  to  changes 
in  the  corresponding  Federal 
regulations.  A  proposed  change  to  this 
Section  would  provide  that  proposed 
amendments  shall  be  considered 
approved  by  the  Director  unless  the 
Director  notifies  the  State  in  writing 
within  60  days  of  receipt  of  the 
amendment  that  the  amendment  should 
be  subject  to  the  usual  procedures  for 
approving  State  program  amendments.  If 
a  program  amendment'  was  approved 
under  this  proposed  change,  die  State 
would  notify  the  Director  of  the  date 
that  the  proposed  amendment  is  finally 
enacted  or  promulgated  under  State 
administrative  or  legislative  procedures. 
The  date  of  notification  would  then  be 
the  effective  date  for  the  inclusion  of  the 
program  amendment  in  the  State 
program.  Comments  are  specifically 
invited  on  the  legality  of  this  proposed 
change,  its  impact  upon  public 
participation,  and  the  criteria  to  be  used 
by  the  Director  in  determining  whether 
proposed  State  program  amendments 
are  minor  or  should  be  subject  to  the 
normal  amendment  process  of  30  CFR 
732.17(h). 

Part  733 — Maintenance  of  State 
Programs  and  Procedures  for 
Substituting  Federal  Enforcement  of 
State  Programs  and  Withdrawing 
Approval  of  State  Programs 

1 5 .  Section  733. 4  Responsibilities. 

Section  733.4  is  proposed  to  be 

deleted  in  its  entirety  for  editorial 
clarity.  The  rationale  for  this  proposed 
rule  change  is  the  same  as  that  provided 
in  the  preceding  discussion  of  §  730.2. 

1 6.  Section  733. 12  Procedures  for 
substituting  Federal  enforcement  of 
State  programs  or  withdrawing  approval 
of  State  programs. 

In  §  733.12(b)(3)  the  word  “any”  is 
proposed  to  be  inserted  before  the 
phrase  “necessary  remedial  actions”  to 
make  it  clear  that  remedial  action  may 
not  always  be  necessary.  This  change 
would  also  be  made  to  illustrate  that  the 
State  has  an  opportunity  to  address  the 
Director’s  assertions  under  the  informal 
conference  procedure  set  forth  in 
§  733.12(c). 

Section  733.12(c)  would  be  amended 
to  clarify  that  the  informal  conference 
may  be  used  to  discuss  both  the  facts 
supporting  the  Director's  assertions  and 


the  time  period  provided  by  the  Director 
for  the  State  to  take  any  necessary 
remedial  actions.  In  $  733.12(d),  the  last 
line  would  be  amended  by  adding  the 
phrase  "or  as  modified  as  the  informal 
conference  held  under  paragraph  (c)  of 
this  section.”  This  proposed  phrase  is 
intended  to  keep  paragraph  (d) 
consistent  with  the  proposed 
amendment  to  paragraph  (c)  allowing 
for  possible  modification  of  the  time 
period  for  the  State  to  complete 
remedial  actions. 

An  additional  change  to  §  733.12(c)  is 
proposed  to  provide  that  the  informal 
conference  must  be  requested  within  15 
days  after  the  expiration  of  the  time 
period  specified  for  the  State  to 
accomplish  any  necessary  remedial 
actions.  The  purpose  of  the  proposed 
change  is  to  clarify  that  the  conference 
may  be  requested  at  any  time,  but  not 
later  than  15  days  after  the  expiration  of 
the  time  period. 

Section  733.12(e)  would  be  rewritten 
by  making  editorial  changes  to  the 
language.  While  no  substantive  change 
is  intended,  the  new  language  would 
help  avoid  any  misinterpretation  of 
when  Federal  enforcement  of  a  State 
program  or  the  withdrawal  of  approval 
of  a  State  program  becomes  necessary. 

Section  733.12(f)  specifies  the 
Director’s  responsibilities  when 
substituting  Federal  enforcement  of  a 
State  program.  The  term  “enforcement” 
is  interpreted  to  include  administration 
and  implementation  of  all  or  part  of  a 
State  program  by  the  Office  under 
section  521(b)  of  the  Act.  (For  further 
discussion,  see  the  preamble  to  the 
proposed  permanent  regulatory  program 
at  43  FR  41678,  September  18, 1978.) 

Several  changes  to  §  733.12(f)(2)  are 
proposed  to  help  define  the  broad  use  of 
the  term  "enforcement”  as  it  applies  to 
this  section.  A  phrase  would  be  added 
to  the  first  sentence  to  clarify  that  the 
Director  may  substitute  enforcement  of 
all  or  part  of  the  State  program.  A 
similar  phrase  would  be  inserted  in  the 
beginning  of  the  third  sentence.  No 
substantive  changes  to  these  sentences 
would  be  made  by  these  added  phrases. 

The  present  language  of 
§  733.12(f)(2)(ii)  requires  that  the 
Director  issue  any  new  or  revised  permit 
required  by  any  new  regulation 
promulgated  during  the  time  of 
substituted  Federal  enforcement.  This 
language  may  be  confusing  because  it 
does  not  specify  whether  the  State 
regulatory  authority  or  the  Office  will  be 
the  regulatory  authority  for  the  purpose 
of  issuing  new  or  revised  permits  should 
the  Director  promulgate  a  new 
regulation. 
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The  Secretary  has  considered 
alternative  ways  of  resolving  the 
ambiguity  and  believes  that  it  would 
probably  best  serve  the  industry  and 
public  to  consolidate  all  permitting 
responsibilities  with  the  Office  in 
situtations  where  the  Director  has 
issued  new  rules.  .Confining  the  Office  to 
reviewing  only  those  aspects  of  permit 
decisions  that  relate  to  new  rules 
promulgated  by  the  Director,  while 
allowing  the  other  permitting 
responsibilities  to  remain  with  the  State, 
would  create  a  dual  permit  authority. 

The  Secretary  believes  such  a  dual 
authority  might  confuse  the  public  and 
the  industry  on  whether  the  State  or  the 
Office  was  enforcing  the  State  program. 
The  proposed  language  in 
§  733.12(f)(2)(H)  would  specify  that  the 
Office  would  become  the  regulatory 
authority  for  purposes  of  administering 
and  implementing  the  permit 
requirements  of  the  State  program  in  the 
event  the  Director  issues  new 
regulations  affecting  existing  or  new 
permit. 

17.  Section  733.13  Criteria  for 
substituting  Federal  enforcement  for 
State  programs  or  withdrawing  approval 
of  State  programs. 

The  title  of  §  733.13  would  be  changed 
to  describe  more  accurately  the  subject 
matter  of  this  Section.  The  proposed 
title,  “Factors  to  be  considered  in 
deciding  whether  to  substitute  Federal 
enforcement  for  State  programs  or  to 
withdraw  approval  of  State  programs” 
avoids  the  use  of  the  word  “criteria.” 
This  Section  sets  forth  the  kind  of  facts 
and  documents  to  be  considered  by  the 
Director  or  the  Secretary  in  decisions 
concerning  substitution  of  direct  Federal 
enforcement  of  a  State  program  or  the 
withdrawal  of  approval  of  part  or  all  of 
a  State  program.  The  present  title  may 
be  confusing  in  that  some  persons  may 
misinterpret  “criteria”  to  mean  far  more 
specific  guidelines  for  these  decisions 
that  can  realistically  be  established  in 
the  Federal  rules. 

Part  736 — Federal  Program  for  a  State 

18.  Section  736.2  Objectives. 

Section  736.3  Responsibility. 

Section  736.4  Authority. 

Sections  736.2,  736.3  and  736.4  are 

proposed  to  be  deleted  in  their  entirety 
for  editorial  clarity.  The  rationale  for 
these  proposed  changes  is  the  same  as 
that  provided  in  the  preceding 
discussion  of  §  730.2. 

19.  Section  736.11  General 
procedural  requirements. 

The  reference  to  June  3, 1980,  in 
§  736.11(a)(1)  is  proposed  to  be  deleted 


for  the  reasons  discussed  in  the 
preamble  to  proposed  §  731.12. 

20.  Section  736.12  Public  notice 
requirements. 

Section  736.13  Public  comment. 

Part  763  establishes  standards  and 
procedures  for  the  promulgation, 
implementation,  maintenance, 
administration,  revision  and  termination 
of  a  Federal  program  for  a  State  for  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  that  State. 
Section  736.12  establishes  public  notice 
requirements  for  promulgation  of  a 
Federal  program,  including  the 
requirement  at  §  736.12(a)  (5)  that  prior 
to  the  revision  of  a  Federal  program  the 
Director  shall  hold  a  public  hearing.  The 
proposed  change  would  insert  the  words 
“if  applicable”  at  the  beginning  of 
§  736.12(a)(5)  to  make  the  hearing 
requirement  discretionary  in  certain 
situations,  as  discussed  below. 

The  Office  realizes  that  Federal 
programs  will  be  revised  regularly  to 
reflect  changes  in  the  Act  or  the 
permanent  program  regulations.  Some 
revisions  may  not  be  of  sufficient 
magnitude  to  justify  automatically 
holding  a  public  hearing.  Section 
736.13(c)  is  therefore  proposed  to  be 
amended  so  that  for  each  revision  to  a 
Federal  program,  holding  a  public 
hearing  would  be  discretionary.  Under 
the  amendment  the  Office  would  base  a 
decision  to  hold  a  hearing  on  the 
anticipated  public  response  to  and 
interest  in  the  revision.  The  opportunity 
to  request  a  public  hearing  would  be 
provided  and  if  such  a  request  were 
made,  a  public  hearing  would  be  held. 

21.  Section  736.22  Contents  of  a 
Federal  program. 

Section  736.22(b)  establishes  the 
minimum  content  requirements  for 
Federal  programs.  They  include,  but  are 
not  limited  to.  30  CFR  Parts  700,  701,  707, 
760,  761,  762,  765,  Subchapter  G, 
Subchapter  J,  Subchapter  K,  30  CFR  842, 
843  and  Subchapter  M.  A  proposed 
change  would  add  two  sections  to  this 
list  of  minimum  provisions,  30  CFR  764 
and  845.  Section  764  contains 
procedures  for  processing  petitions  to 
1  designate  areas  unsuitable  for  surface 
coal  mining  operations.  Section  845 
contains  procedues  for  the  assessment 
of  civil  penalties  under  section  518  of 
the  Act. 

There  is  currently  active  coal 
exploration,  but  no  mining,  in  at  least 
four  States.  With  mining  not  anticipated 
in  the  near  future,  the  Office  has  found  it 
advantageous  to  limit  Federal  programs 
in  these  States  only  to  the  provisions 
which  are  necessary  for  coal  exploration 
activities.  Should  mining  be  anticipated 
at  a  later  date,  the  program  would  be 


revised.  A  further  proposed  change  to 
§  736.22(b)  would  allow  Federal 
programs  covering  only  coal  exploration 
activities  to  be  limited  to  those 
necessary  provisions  including  30  CFR 
Parts  700,  701,  761,  762,  764,  770,  776,  787, 
815,  842,  843  and  845.  It  would  not  be 
necessary  to  include  all  of  Subchapters 
G  and  J  and  Part  816  of  Subchapter  K 
dealing  with  permitting,  bonding  and 
underground  mining  performance 
standards. 

22.  Section  736.23  Federal  program 
effect  on  State  law  or  regulations. 

The  existing  regulation  provides  that 
State  statutes  or  regulations  shall  be 
preempted  and  superseded  by  the 
Federal  program  insofar  as  they  are 
“inconsistent,  less  stringent  or  preclude 
compliance  with  the  purposes  and 
requirements  of  the  Act  and  the  Federal 
program.”  This  provision,  which  is 
based  on  section  504(g)  of  the  Act,  is 
proposed  to  be  amended  to  be 
consistent  with  the  proposed 
amendments  to  §  §  730.5  and  730.11,  as 
discussed  above  under  those  Sections. 
The  proposed  amendment  would  reflect 
the  requirement  of  section  504(g)  that 
State  statutes  or  regulations  shall  be 
superseded  “insofar  as  they  interfere 
with  the  achievement  of  the  purposes 
and  the  requirements  of  the  Act  and  the 
Federal  program.”  Section  504(g)  must 
be  read  in  light  of  section  505(a)  of  the 
Act  which  further  requires  that  no  State 
law  or  regulation  be  superseded  except 
insofar  as  the  State  law  or  regulation  is 
inconsistent  with  the  provisions  of  the 
Act  (emphasis  added).  As  noted  above 
under  §  730.11,  §  730.5  defines  the  term 
“inconsistent  with”  with  regard  to  both 
the  Act  and  the  Secretary’s  regulations. 
The  proposed  change  to  §  736.23  is  thus 
intended  to  make  it  clear  that  the 
definition  of  “consistent  with"  applies 
under  a  Federal  program  as  well  as 
under  a  State  program  for  purposes  of 
superseding  a  State  law  or  regulation. 

IV.  Additional  Information 

A  draft  of  the  rules  being  proposed 
today  was  made  available  to  State 
regulatory  authorities  and  groups 
representing  industry  and  citizens. 
Comments  were  invited  on  the  draft 
rules  and  several  meetings  were  held. 
All  written  comments  and  minutes  of 
meetings  are  on  file  in  the 
Administrative  Record  at  the  address 
listed  above.  Oral  and  written 
comments  were  used  as  general 
background  information  in  refining  the 
proposed  rules  being  published  today. 
All  comments,  including  those  received 
in  response  to  this  announcement,  will 
be  addressed  in  the  preamble  to  the 
final  rule. 
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The  information  collection 
requirements  in  existing  30  CFR 
Subchapter  C  were  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  44  li.S.C.  3507  and 
assigned  clearance  numbers  1029-0022, 
1029-0023.  1029-0024  and  1029-0025. 
Those  approvals  were  identified  in 
“notes”  and  the  introductions  to  30  CFR 
Parts  730,  731,  732  and  733  OSM  will 
delete  those  ’’notes’  and  codify  the 
OMB  approvals  under  a  new  section  10 
in  each  of  those  Parts  that  contains 
information  collection  requirements. 
OSM  is  requesting  OMB  reapproval  of 
the  information  collection  requirements. 

The  information  required  by  30  CFR 
Part  730  is  needed  by  OMB  to  assure 
that  surface  coal  mining  operations  in 
States  with  injunctions  will  be  regulated 
by  the  State  in  accordance  with  the 
interim  regulatory  program  in  section 
502  of  Pub.  L.  95-87 

The  information  required  by  30  CFR 
Part  731  is  needed  to  determine  whether 
a  State  which  wishes  to  assume 
exclusive  jurisdiction  over  the  regulation 
of  surface  coal  mining  within  its  borders 
has  demonstrated  its  capability  to  carry 
out  the  provisions  of  Pub.  L.  95-87 

The  information  required  by  30  CFR 
Part  732  is  needed  to  afford  a  State  the 
opportunity  to  resubmit,  modify  or 
amend  its  State  program  and  will  be 
used  by  OSM  to  determine  whether  the 
program  meets  the  provisions  of  the  Act. 

The  information  required  by  30  CFR 
Part  733  is  needed  by  OSM  to  verify  the 
allegations  m  a  citizen  request  to 
evaluate  a  State  program  and  to 
determine  whether  an  evaluation  should 
be  undertaken. 

The  information  required  by  30  CFR 
Part  730.  731,  732  and  733  is  mandatory 

OSM  has  prepared  a  draft 
environmental  assessment  (EA)  on  this 
rule  that  reaches  an  interim  conclusion 
that  this  rule  should  not  significantly 
affect  the  quality  of  the  human 
environment.  The  draft  EA  is  on  file  in 
the  OSM  Administrative  Records  Office 
at  the  address  listed  in  the  “Addresses" 
section  of  the  preamble.  A  final  EA  will 
be  completed  before  issuance  of  the 
final  rule.  OSM  may  determine  at  a  later 
date  that  this  rulemaking  and  related 
rulemakings  under  Pub.  L.  95-87  have 
cumulative  effects  on  the  environment. 
At  that  time,  OSM  will  prepare  any 
further  environmental  analysis  required 
by  the  National  Environmental  Policy 
Act. 

I  have  determined  that  these  rules  are 
not  major  rules  under  Executive  Order 
12291. 1  have  further  certified,  in 
accordance  with  the  Regulatory 
Flexibility  Act,  that  the  proposed  rules 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities. 
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Dated:  November  17  1981. 

Daniel  N.  Miller, 

Assistant  Secretary  Energy  and  Minerals. 

For  the  reasons  set  forth  in  the 
preamble  Parts  730,  731.  732,  733  and 
736  of  Chapter  VII,  Title  30  of  the  Code 
of  Federal  Regulations  are  proposed  to 
be  amended  as  set  forth  below. 

PART  730— GENERAL 
REQUIREMENTS 

1.  The  authority  for  Part  730  is: 
Authority:  Sec  501(hj,  503  504,  505,  and  521 

of  Pub  L  95-87  (30  Li  S.C.  1251|bj,  1253. 1254, 
1255,  and  1271). 

* 

§730.2  [Removed] 

2.  Part  730  is  amended  by  removing 
§  730.2. 

§  730.4  [Removed] 

3.  Part  730  is  amended  by  removing 
§  730.4. 

4.  30  CFR  730.11  is  amended  by 
revising  paragraph  [a)  to  read  as 
follows: 

§  730.1 1  Inconsistent  and  more  stringent 
State  laws  and  regulations. 

(a)  No  State  law  or  regulation  shall  be 
superseded  by  any  provision  of  the  Act 
or  the  regulations  of  this  Chapter,  except 
to  the  extent  that  the  State  law  or 
regulation  is  inconsistent  with,  or 
precludes  implementation  of, 
requirements  of  the  Act  or  this  Chapter 
The  Director  shall  publish  m  the 
Federal  Register  the  text  or  a  summary 
of  any  State  law  or  regulation 
determined  by  him  to  be  inconsistent 
with  the  Act  or  this  Chapter  Prior  to  a 
final  determination  by  the  Director 
concerning  inconsistent  laws  or 
regulations,  an  opportunity  for  comment 
by  interested  parties  will  be  provided. 
***** 

PART  731— SUBMISSION  OF  STATE 
PROGRAMS 

5.  The  authority  for  Part  731  is: 

Authority:  Sec.  501(b)  and  503.  of  Pub  L 
95-87  (30  U.S.C  1251(b)  and  1253). 

§731.11  [Removed] 

6.  Part  731  is  amended  by  removing 
§  731 11 

7  30  CFR  731 12  is  revised  to  read  as 
follows: 

§  731.12  Submission  of  State  programs. 

Each  State  that  wishes  to  regulate 
coal  exploration  and  surface  coal  mining 
and  reclamation  operations  or  non- 
Federal  and  non-Indian  lands  within  its 


boundaries  shall  submit  three  copies  of 
a  proposed  program  to  the  Director  A 
State  may  submit  a  proposed  program  at 
any  time.  The  State  shall  retain 
sufficient  copies  of  the  program  for 
public  inspection  under  30  CFR 
732.11(a). 

8.  30  CFR  371.14  is  amended  by 
revising  paragraphs  |c|.  |e),  (gj(16),  (h), 
and  (i)  amending  (g)  introductory  text 
and  removing  paragraphs  (jHpJ  to  read 
as  follows: 

§  731.14  Content  requirements  for 
program  submissions. 

***** 

(c)(1)  A  legal  opinion  from  the 
Attorney  General  of  the  State  or  the 
chief  legal  officer  of  the  State  regulatory 
authority  stating  that  the  State  has  the 
legal  authority  under  existing  laws  and 
regulations,  or  will  have  authority  under 
amendments  to  laws  and  regulations 
which  are  in  the  process  of  enactment, 
to  implement,  administer  and  enforce 
the  program  and  to  regulate  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  Act  and  consistent  with  this 
Chapter 

(2)  A  section-by -section  comparison  of 
the  State’s  laws  and  regulations  and 
amendments  which  are  in  the  process  of 
enactment  with  the  Act  and  this 
Chapter,  explaining  any  differences  and 
their  legal  effect; 

***** 

(e)(1)  A  description,  including 
appropnate  charts,  of  the  existing  and 
proposed  structural  organization  of  the 
agency  designated  as  the  regulatory 
authority  and  of  other  agencies  or 
applicable  divisions  or  departments  of 
those  agencies  which  will  have  duties  in 
the  State  program.  The  description  must 
indicate  the  coordination  system 
between  these  agencies  and  lines  of 
authority  and  the  staffing  functions 
within  each  agency  and  between 
agencies. 

(2)  A  summary  table  of  the  existing 
and  proposed  State  program  staff, 
showing  job  functions,  titles  and 
required  job  experience  and  training, 
and  a  description  of  how  the  staffing 
proposed  for  the  State  program  will  be 
adequate  to  carry  out  the  functions, 
including  permitting,  inspection  and 
legal  actions  for  the  projected  workload 
to  ensure  that  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations  will  be  regulated  in 
accordance  with  the  requirements  of  the 
Act  and  this  Chapter 
***** 

(g)  Narrative  descriptions,  flow  charts 
or  other  appropriate  documents  of  the 
proposed  systems  for  *  *  * 
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(16)  Providing  a  small  operator 
assistance  program. 

(h)  Statistical  information  describing 
coal  exploration  and  surface  coal  mining 
and  reclamation  operations  in  the  State, 
adequate  to  demonstrate  that  the 
provisions  of  the  State  program  and  the 
resources  available  to  it  are  sufficient 
when  compared  to  the  current  and 
projected  coal  mining  activities  in  the 
State; 

(i)  A  description  of  the  actual  capital 
and  operating  budget,  including  source 
of  funds,  used  or  proposed  to  be  used  to 
administer  the  State  program  for  the 
prior  and  current  fiscal  years,  and  the 
projected  annual  budget  for  each  of  the 
next  two  fiscal  years,  assuming 
supplemental  funding  pursuant  to  an 
approved  State  program  and  grants 
under  30  CFR  Part  735;  and  a  description 
of  the  existing  and  proposed  physical 
resources  for  use  in  the  program. 

PART  732— PROCEDURES  AND 
CRITERIA  FOR  APPROVAL  OR  . 
DISAPPROVAL  OF  STATE  PROGRAM 
SUBMISSIONS 

9.  The  authority  for  Part  732  is: 

Authority:  Secs.  501(b),  503,  504,  506,  507. 
508,  509,  510,  511,  512,  513,  514,  515,  516,  517, 
518,  519, 521,  and  522  (30  U.S.C.  1251(b),  1253, 
1254, 1256, 1257. 1258, 1259, 1260, 1261, 1262, 
1263, 1264, 1265, 1266, 1267, 1268, 1269, 1271, 
and  1272). 

§732.4  (Removed) 

10.  Part  732  is  amended  by  removing 
§  732.4. 

11.  30  CFR  732.11  is  amended  by 
revising  the  section  heading  to  read: 

§  732.1 1  Review  by  the  Director. 

***** 

12.  30  CFR  732.11  (a)  is  amended  by 
revising  (1),  (2),  and  (3)  and  removing 
(4),  and  revising  (b),  (c),  and  (d)  as 
follows: 

§  732.11  Review  by  the  Director. 

(a)  *  *  * 

(1)  The  notice  shall  include  the  date  of 
the  submission  of  the  program  and  a 
summary  of  the  program’s  contents.  It 
shall  also  indicate  that  the  full  test  of 
the  program  submission  is  available  for 
review  and  shall  identify  the  location  of 
each  OSM  office  and  State  office  where 
copies  are  available  for  public 
inspection. 

(2)  The  notice  shall  afford  interested 
persons  an  opportunity  to  submit 
written  comments.  The  comment  period 
shall  end  on  a  date  following  the  public 
hearing  scheduled  to  be  held  under 
paragraph  (b)  of  this  section  and  that 
date  shall  be  specified  in  the  notice. 

(3)  The  notice  shall  identify  the  time 
and  location  within  the  State  at  which 
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the  Office  will  hold  the  public  hearing 
under  paragraph  (b)  of  this  section. 

(b)  A  public  hearing  shall  be  held  by 
the  Director  no  sooner  than  25  days 
following  the  publication  of  the  notice 
required  by  paragraph  (a)  of  this  section. 
The  hearing  shall  be  informal  and  follow 
legislative  procedures. 

(1)  The  format  and  the  rules  of 
procedure  for  each  hearing  shall  be 
determined  by  the  Director  and 
published  in  the  Federal  Register  notice 
required  by  paragraph  (a). 

(2)  When  the  program  is  submitted. 
State  laws  and  regulations  must  be 
submitted  in  their  final  form  or  in  the 
form  in  which  they  are  expected  to 
become  final.  Should  revisions  to  any  of 
the  laws  or  regulations  be  necessary 
during  the  public  comment  period  or 
before  the  Secretary’s  decision,  OSM 
will  give  notice  and  provide  an 
opportunity  for  review  and  comment. 
State  laws  and  regulations  must  be 
enacted  by  the  date  of  program 
approval. 

(c)  Copies  of  written  comments  shall 
be  available  for  public  inspection  and 
copying  at  appropriate  OSM  offices. 

(d)  The  Director  shall  consider  all 
relevant  information,  including 
information  obtained  from  public 
hearings  and  comments,  and  shall 
recommend  to  the  Secretary  that  the 
program  be  approved  or  disapproved,  ih 
whole  or  in  part.  The  recommended 
decision  shall  specify  the  reasons  for  the 
recommendation. 

§  732.12  [Removed] 

13.  Part  732  is  amended  by  removing 
§  732.12. 

14.  30  CFR  732.13  is  amended  by 
revising  (f),  (g),  (h),  (i)  and  (j)  to  read  as 
follows: 

§  732.13  Decision  by  the  Secretary. 

***** 

(f)  If  the  Secretary  disapproves  a 
program,  in  whole  or  in  part,  the  State 
shall  have  60  days  from  the  date  of 
publication  of  the  Federal  Register 
notice  to  submit  a  revised  program  to 
the  Director  for  reconsideration.  The 
procedures  of  §  732.11  will  then  apply  to 
the  revised  State  program,  except  that 
the  time  allowed  between  publication  of 
notice  and  the  public  hearing  for  public 
review  and  comment  may  be  shortened 
to  not  less  than  15  days. 

(g)  The  Secretary  shall  either  approve 
or  disapprove  the  revised  program 
within  60  days  from  the  date  of 
submission  of  the  revised  program  and 
publish  that  decision  and  reasons  for  the 
decision  in  the  Federal  Register.  A 
decision  disapproving  the  revised 
program  constitutes  that  final  decision 


by  the  Department  disapproving  that 
program  in  its  entirety. 

(h)  If  a  revised  State  program  is  not 
submitted  by  a  State  within  sixty  days 
of  an  initial  disapproval  under 

§  732.13(a),  the  Secretary  shall 
disapprove  the  initial  program 
submission  in  its  entirety.  This  decision 
shall  constitute  the  final  decision  by  the 
Secretary.  This  decision  and  the  basis 
for  it  shall  be  published  in  the  Federal 
Register. 

(i)  A  decision  by  the  Secretary 
approving  a  program  submission 
establishes  a  State  program  for  the  State 
which  submitted  it  and  constitutes  the 
final  decision  by  the  Department.  The 
State  program  becomes  effective  on  the 
date  of  publication  of  the  decision  in  the 
Federal  Register  unless  otherwise 
specified  by  the  Secretary.  The 
Secretary  shall  not  give  his  approval 
unless  the  program  submission  can  be 
approved  in  whole,  except  as  provided 
in  subsection  (j). 

(j)  The  Secretary  may  conditionally 
approve  a  State  program  where  the 
program  is  found  to  have  minor 
deficiencies,  provided: 

(1)  The  deficiencies  are  of  such  a  size 
and  nature  so  as  to  render  no  part  of  a 
proposed  State  program  incomplete; 

(2)  The  State  has  initiated  and  is 
actively  proceeding  with  steps  to  correct 
the  deficiencies; 

(3)  The  State  agrees  in  writing  to 
correct  such  deficiencies  within  a  time 
established  by  the  Secretary  and  stated 
in  the  conditional  approval;  and 

(4)  If  the  deficiencies  have  not  been 
corrected  by  the  date  set  forth  in  the 
Secretary’s  decision  under  paragraph 

(j)(3)  of  this  section,  the  Director  shall 
notify  the  Secretary  that  the  deficiencies 
have  not  been  corrected  and  shall — 

(i)  Withdraw  approval  of  the  State 
program  in  whole  or  in  part,  and  specify 
the  extent  to  which  approval  of  the  State 
program  is  being  withdrawn; 

(ii)  Substitute  direct  Federal 
enforcement  of  those  portions  of  the 
permanent  regulatory  program  that  the 
State  has  failed  to  implement; 

(iii)  Initiate  procedures  in  accordance 
with  Parts  733  and  736  to  withdraw 
State  program  approval  and  implement 
a  Federal  program  for  the  State, 
including  specifying  necessary  remedial 
actions  to  correct  continued 
deficiencies;  or 

(iv)  Take  any  combination  of  actions 
under  (i)  through  (iii)  above. 

15.  30  CFR  732.14  is  revised  to  read  as 
follows: 

§  732.14  Resubmission  of  State  programs. 

If,  by  a  final  decision,  the  program  is 
disapproved,  the  State  may  submit 
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another  proposed  State  program  to  the 
Director  at  any  time.  Resubmitted  State 
programs  must  meet  the  requirements  of 
30  CFR  731.14  and  will  be  acted  upon 
pursuant  to  30  CFR  732.11-732.16. 

16.  30  CFR  732.15  is  amended  by 
revising  paragraphs  (b)(10),  (b)(14),  and 

(b)(15)  to  read: 

§  732.15  Criteria  for  approval  or 
disapproval  of  State  programs. 

***** 

(b)  *  *  * 

(10)  Provide  for  public  participation  in 
the  development,  revision  and 
enforcement  of  State  regulations  and  the 
State  program,  consistent  with  public 
participation  requirements  of  the  Act 
and  this  Chapter,  except  that  State 
programs  are  not  required  to:  Provide 
citizens  with  the  right  to  participate  in 
inspections  which  result  from  citizens' 
requests;  or  authorize  legal  actions  by 
citizens  in  State  courts  similar  to  the 
citizens'  legal  actions  which  section  520 
of  the  Act  authorizes  in  the  Federal 
courts; 

***** 

(14)  Provide  for  administrative  review 
of  State  program  actions,  in  accordance 
with  section  525  of  the  Act  and 
Subchapter  L  of  this  Chapter; 

(15)  Provide  for  judicial  review  of 
State  program  actions  in  accordance 
with  State  law,  as  provided  in  section 
526(e)  of  the  Act; 

***** 

17. 30  CFR  732.17  is  amended  by 
revising  paragraphs  (f),  (g),  (h)(5)  and 
(h)(6)  to  read  as  follows: 

§  732.17  State  program  amendments. 

***** 

(f)(1)  If  the  Director  determines  that  a 
State  program  amendment  is  required, 
the  State  regulatory  authority  shall, 
within  60  days  after  notification  of  that 
decision,  submit  to  the  Director  either  a 
proposed  written  amendment  or  a 
description  of  an  amendment  to  be 
proposed  that  meets  the  requirements  of 
the  Act  and  this  Chapter,  and  a 
timetable  for  enactment  which  is 
consistent  with  established 
administrative  or  legislative  procedures 
in  the  State. 

(2)  If  the  State  regulatory  authority 
does  not  submit  the  proposed 
amendment  or  description  and  the 
timetable  for  enactment  within  60  days 
from  the  receipt  of  the  notice,  or  does 
not  subsequently  comply  with  the 
submitted  timetable,  or  if  the 
amendment  is  not  approved  under  this 
Section,  the  Director  shall  begin 
proceedings  under  30  CFR  part  733.,  to 
either  enforce  that  part  of  the  State 
program  affected  or  withdraw  approval. 


in  whole  or  in  part,  of  the  State  program 
and  implement  a  Federal  program. 

(g)  Whenever  changes  to  laws  or 
regulations  that  make  up  the  approved 
State  program  are  proposed  by  the 
State,  the  State  shall  immediately 
submit  the.  proposed  changes  to  the 
Director  as  an  amendment.  Such 
changes  to  laws  and  regulations  shall  be 
considered  approved  by  the  Director 
unless  the  Director  notifies  the  State  in 
writing  within  60  days  that  the  proposed 
amendment  is  not  minor  and  thus  will 
be  subject  to  the  procedures  of  30  CFR 
732.17(h).  If  the  Director  so  notifies  the 
State,  the  change  to  the  State’s  laws  or 
regulations  shall  not  take  effect  for 
purposes  of  the  State  program  until 
approved  as  an  amendment.  If  a 
proposed  amendment  is  approved  under 
this  Subsection,  the  State  shall  promptly 
notify  the  Director  of  the  date  when  the 
proposed  amendment  is  enacted  or 
promulgated  and  the  date  of  notification 
shall  be  the  effective  date  for  the 
amendment  of  the  State  program. 

(h)  *  *  * 

(5)  Upon  the  close  of  the  public 
comment  period,  the  transcript,  written 
presentations,  exhibits  and  copies  of  all 
comments  shall  be  transmitted  to  the 
Director. 

(6)  The  Director  shall  consider  all 
relevant  information,  including  any 
information  obtained  from  public 
hearings  and  comments,  and  shall 
approve  or  disapprove  the  amendment 
request  within  30  days  after  the  close  of 
the  public  comment  period  established 
in  accordance  with  §  732.17(h)(3). 
***** 

PART  733— MAINTENANCE  OF  STATE 
PROGRAMS  AND  PROCEDURES  FOR 
SUBSTITUTING  FEDERAL 
ENFORCEMENT  OF  STATE 
PROGRAMS  AND  WITHDRAWING 
APPROVAL  OF  STATE  PROGRAMS 

18.  The  authority  for  Part  733  is: 

Authority:  Secs.  501(b),  503, 504, 517,  and 

521  of  Pub.  L.  95-87  (30  U.S.C.  1251(b),  1253, 
1254, 1267,  and  1271). 

§733.4  (Removed] 

19.  Part  733  is  amended  by  removing 
§  733.4. 

20.  30  CFR  733.12  is  amended  by 
revising  (b)(3),  (c),  (d),  (e)  introductory 
text,  and  (f)(2)  to  read  as  follows: 

§  733.12  Procedures  for  substituting 
Federal  enforcement  of  State  programs  or 
withdrawing  approval  of  State  programs. 

***** 

(b)  *  *  * 

(3)  Specify  the  time  period  for  the 
State  regulatory  authority  to  accomplish 
any  necessary  remedial  actions. 


(c)  The  Director  shall  provide  the 
State  regulatory  authority  an 
opportunity  for  an  informal  conference  if 
the  State  requests  an  informal 
conference  within  15  days  after  the 
expiration  of  the  time  period  specified  in 
paragraph  (b)(3)  of  this  Section.  The 
informal  conference  may  pertain  to  the 
facts  or  the  time  period  for 
accomplishing  remedial  actions  as 
specified  by  the  Director's  notification. 

(d)  If  an  informal  conference  is  not 
held  under  paragraph  (c)  of  this  section, 
or  if,  following  such  a  conference,  the 
Director  still  has  reason  to  believe  that 
the  State  is  failing  to  adequately 
implement,  administer,  maintain  or 
enforce  a  part  or  all  of  a  State  program, 
the  Director  shall  give  notice  to  the  State 
and  to  the  public,  specifying  the  basis 
for  that  belief  and  shall  hold  a  public 
hearing  in  the  State  within  30  days  of 
the  expiration  of  the  time  period 
specified  in  paragraph  (b)(3)  of  this 
section  or  as  modified  at  the  informal 
conference  held  under  paragraph  (c)  of 
this  Section. 

(e)  The  State  will  continue  to  enforce 
its  approved  program  unless  upon 
completion  of  the  hearing  under 
paragraph  (d)  of  this  Section  and  based 
upon  the  review  of  all  available 
information,  including  the  hearing 
transcipt,  written  presentations  and 
written  comments,  the  Director  finds 
that  the  State  has  failed  to  implement, 
administer,  maintain  or  enforce 
effectively  all  or  part  of  its  approved 
State  program.  If  the  Director  finds 
further  that  the  State  is  unable  or  does 
not  intend  to  administer  the  State 
program,  the  Director  shall  either — 
***** 

(f)  *  *  * 

(2)  Dining  the  period  beginning  with 
the  public  notice  and  ending  when  the 
State  satisfies  the  Director  that  it  will 
enforce  the  State  program  effectively, 
the  Director  shall  enforce  those  portions 
of  the  State  program  not  being  enforced 
by  the  State,  or  the  entire  State  program 
if  necessary,  and  any  additional 
regulations  that  the  Office  has  adopted 
as  necessary  to  enable  the  Director  to 
perform  his  or  her  duties.  To  the  extent 
the  Director  has  assumed  direct  Federal 
enforcement  in  order  to  administer  and 
implement  all  or  part  of  the  State 
program,  the  Director  shall — 

(i)  Enforce  any  permit  condition 
required  under  the  Act; 

(ii)  Issue  any  new  or  revised  permit 
pursuant  to  any  additional  regulation 
that  the  Director  may  promulgate  at  the 
time  enforcement  is  assumed,  in  which 
case  the  Office  will  become  the 
regulatory  authority  for  issuing  all  new 
permits  and  approving  revisions. 
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modifications,  or  renewals  for  existing 
permits;  and 

(iii)  Conduct  inspections  and  issue 
notices,  orders  and  assessments  of 
penalties  as  may  be  necessary  for 
compliance  with  those  permit 
conditions,  the  Act  and  the  State 
program  in  accordance  with  Subchapter 
L. 

21.  30  CFR  733.13  is  amended  by 
revising  the  Section  heading  to  read: 

§  733. 1 3  Factors  to  be  considered  in 
deciding  whether  to  substitute  Federal 
enforcement  for  State  programs  or  to 
withdraw  approval  of  State  programs. 

***** 


PART  736— FEDERAL  PROGRAM  FOR 
A  STATE 

22.  The  authority  for  Part  736  is: 
Authority:  Secs.  501,  503,  504,  505,  506, 

507,  508,  509,  510,  511,  512,  513,  514,  515, 
516,  517,  518,  519,  521,  522,  525,  and  705  of 
Pub.  L.  95-87  (30  U.S.C:  1251, 1253-1269, 
1271, 1272, 1275,  and  1295). 

23.  Part  736  is  amended  by  removing 
§  736.2 

§736.3  [Removed] 

24.  Part  736  is  amended  by  removing 
§  736.3 

§  736.4  [Removed] 

25.  Part  736  is  amended  by  removing 
§  736.4 

26.  30  CFR  736.11  is  amended  by 
revising  paragraph  (a)(l)(i)  to  read: 

§  736.1 1  General  procedural  requirements. 

(a)  Promulgation.  (1)  The  Director 
shall  promulgate  and,  subject  to  the 
provisions  of  this  Part,  implement  a 
Federal  program  for  a  State  if  the 
Director  reasonably  expects  coal 
exploration  or  surface  coal  mining  and 
reclamation  operations  to  exist  on  non- 
Federal  and  non-Indian  lands  within  the 
State  at  any  time  before  June  1985,  and 
the  State  fails  to — 

(i)  Submit  a  State  program  for 
regulation  of  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations  on  non-Federal  and  non- 
Indian  lands  within  that  State  to  the 
Director  as  provided  in  30  CFR  731.12;  or 
***** 

27.  30  CFR  736.12  is  amended  by 
revising  paragraphs  (a)(4)  and  (a)(5)  to 
read: 


§  736.12  Public  notice  requirements. 
***** 

(a)  *  *  * 

(4)  The  location  of  the  OSM  office  and 
public  office  in  the  capital  city  of  the 
State  where  the  text  of  the  proposed 
program  or  revision  and  any  supporting 
information  may  be  reviewed  or  copied; 

(5)  If  applicable,  the  date,  time,  and 
location  in  the  State  where  the  Office 
will  hold  at  least  one  public  hearing 
under  the  supervision  of  the  Director, 
***** 

28.  30  CFR  736.13  is  amended  by 
revising  paragraphs  (c),  (e),  and  (f)  to 
read: 

§  736. 1 3  Public  comment. 
***** 

(c)  Before  promulgation  of  a  Federal 
program  for  a  State,  the  Director  shall 
hold  at  least  one  public  hearing  within 
the  State  for  the  purpose  of  affording 
interested  persons  an  opportunity  to 
submit  data  and  comments  on  the 
proposed  Federal  program.  In  the  case 
of  a  revised  Federal  program  for  a  State, 
the  opportunity  to  request  a  hearing  will 
be  provided  and  if  sufficient  interest  is 
demonstrated,  a  public  hearing  will  be 
held.  The  hearings  shall  follow 
legislative  procedures  and  include  a 
presentation  of  the  proposed  program  or 
revision  by  the  Director  and  the 
compilation  of  an  open  record  of  the 
hearing. 

*  *  *  *  * 

(e)  Upon  completion  of  the  hearings, 
the  hearing  transcripts,  exhibits 
submitted,  written  presentations,  and 
copies  of  all  public  comments  shall  be 
transmitted  to  the  Director. 

(f)  Copies  of  all  written  comments 
received  and  the  transcripts  of  the 
public  hearing  shall  be  made  available 
for  public  inspection  and  copying  at  the 
appropriate  OSM  office  and  at  a  public 
office  in  the  capital  city  of  the  State. 

29.  30  CFR  736.22  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  736.22  Contents  of  a  Federal  program. 

***** 

(b)  (1)  Any  Federal  program  for  a 
State,  including  appropriate  portions  of 
a  partial  Federal  program  which  is 
promulgated  or  revised  by  the  Director, 
shall  provide  for  Federal  regulation  of 
coal  exploration  and  surface  coal  mining 


and  reclamation  operations  on  non- 
Federal  and  non-Indian  lands  within  the 
State  in  accordance  with  the 
requirements  of  the  Act  and  this 
Chapter,  including,  at  a  minimum,  the 
following  provisions:  30  CFR  Parts  700, 
701, 707, 760, 761,  762,  764,  765, 
Subchapter  G,  Subchapter  J,  Subchapter 
K,  30  CFR  842, 843, 845,  and  Subchapter 
M. 

(2)  An  exception  to  these 
requirements  may  be  made  where  there 
is  exploration  but  no  mining  in  the  State. 
In  such  a  case,  the  Federal  program 
which  is  promulgated  must  regulate  coal 
exploration,  but  not  mining,  and  shall 
include,  at  a  minimum,  the  applicable 
sections  of  the  following  provisions:  30 
CFR  Parts  700,  701,  761,  762,  764,  770, 

776,  787,  815,  842,  843  and  845. 

30.  30  CFR  736.23  is  amended  by 
revising  paragraph  (a)  to  read: 

§  736.23  Federal  program  effect  on  State 
law  or  regulations. 

(a)  Whenever  a  Federal  program  is 
promulgated  or  revised  for  a  State,  any 
statutes  or  regulations  of  the  State 
regulating  coal  exploration  or  surface 
coal  mining  and  reclamation  operations 
subject  to  the  Act  shall  be  preempted 
and  superseded  by  the  Federal  program 
insofar  as  they  interfere  with  the  >• 
achievement  of  the  purposes  and  the 
requirements  of  the  Act  and  the  Federal 
program.  In  promulgating  or  revising  a 
Federal  program  for  a  State,  the  Director 
shall  set  forth  in  the  Federal  Register 
any  State  statute  or  regulation  which  is 
preempted  and  superseded  by  the 
Federal  program. 

***** 

31.  In  addition  to  the  amendments  set 
forth  above,  30  CFR  Parts  732  and  736 
are  amended  by  removing  the  words 
“Regional  Director”  and  inserting,  in 
their  place,  the  word  "Director”  in  the 
following  places: 

§  732.11,  732.13,  732.17,  736.12,  and  736.13 
[Amended] 

(a)  30  CFR  732.11(a); 

(b)  30  CFR  732.13(d); 

(c)  30  CFR  732.17(h)(1),  (h)(2),  and 
(h)(4); 

(d)  30  CFR  732.12  (a)  introductory  text, 
(a)(1),  (a)(3),  and  (b); 

(e)  30  CFR  736.13(b)  and  (d). 
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